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Dear Sir: Opinion No. 0~2973

el A
CoF P
oS

Re: Salarles of county officers of

.Hunt County, Texas

Your request for opinion has heen received and
carefully considered by this dep&rtmpnt. ‘e quote from your

request as follows:

"I respectfully request opinion from you
as to selaries to be paid County Cffiecers in
Bunt County, Texas, such facts as are neoessary

"Hunt County, Texas, according to the lsst
precedling Federal Census has a population of
48,717. The total taxable valuation for 1940
is $20,142,000. All County Officers are and
have been compensated on & salary basis since

the General Salary Law went into effect in 1936.

211 precinet officers are still compensated on
a fse basis. During the year 1935 all County
Officers except County Judge earned fees of
office in excess of $4,250.00 per year. County

Judge earned fees of $3,100.00 during that year.

The earned fees of the County Treasurer during
the year 1935 were in excess of %2,000. The

“ population of Hunt County according to the 193¢
Census was 49,016.

L}

L L] -

""nd er the above law and state of facts
quoted it is my opinion that it would be the
duty of the Commissioners Court to sef salaries

' Sheriff., Tax Assessor and Collector, County
Cleri, District Clerky., County Attorney at an
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annual salary of not less than $4,250.00 per

year and not more than $4,292.50 per year. That

it would be the duty of said court to set the
County Judge's Salary at a salary of not less

than 23,000.00 per year and not more than #%4,292.50
peET year.

"Article 3887a provides: 'In all countles
in the State of Texas having a population of
more than 48,540 and less than 48,800 according
to the last preceding or any future ederal Cen-
sus where the Commissioners Court shall have
determined or shall determine to compensate the
County Attorney of such county upon an annual
salarv basis according to law, such Court shall
fix the salary of such County Attorney at not to
exceed 8%2,400.00 per annum.' Thies article was
passed in 1937, Forty Fifth lLegislature, Seoond
Called Session. It is my information that this
Article never became a law for the reascn that
it was passed at a special session of the legis-
lature and was not within the Governor's call for
that speeial gession, but notwithatanding that I
am Of ‘the -opinion that-sgaid article would never-. - -
the_less be inoperative for reasons set out and
discusased helow.

"article 38834 provides: ©Section 1: 'That
from and after January 1, 1940, being the sffec-
tive date of thie Aet, in all counties in this
State having a population of not less than 48,530
and not more than 48,930 according to the last
preceding TPederal Census, the Commissioners Court
shall have the power and authority to fix the sal-
aries of the Sheriff, the tax assessor-collector,
the county clerk, the county Judce, the distriet
clerk, and the county attorney; provided, however,
that the salary of the sheriff chall not be fixed
in excess of the sum of *4,250 per annum, nor less
than the sum of %3,600 per annum; the salary of
the tax agsessor-collector shall not be fixed in
excess of the sum of %£4,000 per annum, nor less
than the sum of 33,600; the salary of the County
cleri shell not be fixed in excess of the sum of
%4,000 per annum, nor less than the sum of $3,300
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per annum; the salary of the county judge shall
not be fixed in excess of the sum of $3,200 per
annum nor less than the sum of $2,700 per annum;
-the salary of the district olerk shell not be fix-
ed in excess of the sum of 33,300 per annum, nor
less than the sum of 32,700 per annum; the salary
of the county attorney shall not be rixed in ex-
cess of the sum of £3,000 per annun nor lesg than
the sum of $2,700 psr annum.'

"It is my opinion that both of the last two
quoted articles are unoconstitutional in that they
are in fact special laws even though they purported
to be General lLaws, as examination of the census
figures for 1930 show that at the time they were
passed they applied to only one county, Bowie
County, and there exists norssscnable basis in fact
for such a classification as set out by you in your
opinion No. 0~1020 and 0-899.

"1 miso believe that they should be held uncon-
stitutional under folilowing cases:

"Wood ws. Marfa Independent School Distriot,
123 5w (2a) 429.
"Brownfield wvs. Tongate, 109 SW (Zd) 352,

and many other cases referred to in these opinions.

"For these reasons I believe that Articles
38834 and 3887a referred to above are unconstitu-
ticnal and that i1t would be necessary to go back
toc the General laws as set out above for the deter-
mination of salaries to be pald County Officers in
this county.

"Artiecle 1645 provides for the appointment of
County Auditor, 'who shall be compensated for his
services %125 for each million dollars or major
rorticn thereof on the assessed valuation. The
annual salary %o be computed from the last approved
tax roll.' As set out above the last approved tax
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roll of this county is 220,142,000. Therefore
under this law the County auditor would be en-
titled to sompensation in the amount of $2,500
per year.

"Article 16454, Section 1 provides 'In all
counties in this state having a population of not
less than 45,000 inhabitants nor more than 50,000
inhabitants according to the last Federal Census
as same now exlists or may herearter exiat the
County Auditor shall receive an annual salary
from county funds of $4,000 to be pald in equal
monthly installments out of the General Revenues
of the county.' This act was passed by the Forty-
Fifth Legislature 1in 1937.

"Article 1645e, Seotion 1 provides: !'That in
‘counties having a population of not less than
48,600 nor:more than 49,000 according to the last
preceding Federal Census the compensation of eash
County Auditor shall be £3,600.' This asct became
sffective Ootober 25, 1937.

*For the reasons set out above it is my opin-

- ion .that both:of the lasst two-guoted artisles-are .

in fact special laws and are therefore unconstitu-
tional and that it would be necessary to rely on
Article 1645 as set out above in setting the salary
of the County Auditor of this county.

*Article 3943 which was effective on August
2L, 1935, provides: ‘'That the Commiassions allowed
to the County Treasurer shall not exceed $2,000
annually. This articie taken in connection with

Article 3912e quoted above sets the limit within
whioh the Commigsioners Court may set the Treasur-
er's Salary. If his fees in 1935 wers in excess
of $2,000 it is my opinion $hat it would be the
duty of the Commissioners Court under such law to
set the asalary of the County Treasurer at $2,000
rer year. ‘

"] shall appreciate an opinion from your of-
fice as to the amouni of ocompensation that should
be allowed the County Officers listed above 1ln Hunt
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County. I will appreclate having this opinion
before the first of January as there are so
many special laws {nto which thig county has
dropped sinoce the last ¥ederal Census that the
Commissioners Court ia at a loas to settle the
salaries that should be paid and desires to
settle this matter before the first of January.

"Please send me coples of your'Opinions No.
0-1020 and 0-899.*%

Article 3912e, Section 13, Vernon's Annotated Texas
Civil Statutes, reads in part as follows:

"The Commissioners! Court in counties hav-
ing a population of tweaty thousand (20,000) in-
habitants or more, and less than one hundred and
ninety Thousand (190,000} inhabitants acocording
to the last preceding Federal Cenazus, is hereby
asuthorized and it shall be its duty to fix the
sularies of all the following named officers, to-
wit: shepriff, assessor and collestor of taxes,
ocounty Judge, county attorney, including oriminal
district attorneys and gounty attorneys who per-
form the duties of dlstrict. attorneys; distriet -
clerk. sounty elerk, treasursr, hide and animal
inspector. TFach of said officers shall be pald
in money an annual salary in twelve (12) equal
installments of not less than the total sum earn-
.ed as compensstion by him in his official capacity
for the flscal year 1935, and not more than the
maximum amount allowed such officer under laws
existing on Auguat 24, 1935; . . . and provided
that in countles having a population of thirty-
gseven thousand five hundred (37,500) and less than
sixty thousand (60,000) aooording t0 the last pre-
ceding Federal Census, and having an assessed val-
uation in excess of Twenty Million (8$20,000,000.00)
Dollars, according to the last preceding approved
tax roll of such county, the maximum amount allow-
ed such officers as salaries, may be increased one
(1%) per cent for each One illion (%1,000,000.00)
Dollars valuation or fraoctional part thereof, in
excass of sald Twenty illion (%20,000,000.00) Dol-
lars valuation over and above the maximum amount



allowed such officer under lews existing on
August 24, 1935."

Article 3883, Vernon's Annotated Texas Civil Sta-
tutes, reads in part as follows:

"Except as otherwise provided in this Aot,
the annual fees that may be retained by precinct,
county and dlstrict offlcers mentioned in this
Article shall be as follows:

”

"3, In counties containing as many as
thirty-seven thousand five hundred and one

7,501) and not more than sixty thousand {60,~
0005 inhabitants, or containing a oity or towmn
of over twenty<five thousand (25,000) inhebi-
tants: County Judge, District or Criminal Dis-
trict Attorney, Sheriff, County Clerk, County
Attorney, Distriet Clerk, Tax Collector, Tax
Assessor, or the Assessor and Cocllector of
Taxes, Thirty-five Hundred {$3500.00) Dollars
each} Justiee .of the Feace and: Oonstahlo,uiishtocn
Hundred ($1800.00) Dollars esach. {As amended
Acts 1930, Llst leg., 4th C.8., p. 30, ch, 20;
Acts 1931, 42nd leg., p. 822, ch. 3,0; Aots
1933, 43rd Leg., p. 734, ch. 220, § 1.)"

Article 3891, Vernon's Annotated Texas Civil Sta-
tutes, reads in part as follows:

"Each officer named in this Chapter shall
first out of the current fees of his office pay
or be pald the amount allowed him under the pro-
visions of Artiocle 3883, together with the salar-
ies of his assistants and deputies, and author-
ized expenses under Article 3899, and the amount
necessary to cover costs of premium on whatever
surety bond may be rsquired by law, If the cur-
rent fees of such office collected in any year
be more than the amount needed to pay the amounts
ahove specified, same shall be deemed excess fees,
and shall be dlsposed of 1n the manner hereinaftar
provided.

”

- - -
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*In counties containing as many es thirty-
seven thousand, five hundred and one {37,501}
and not more than sixty thousand (60,000}, or
containing a city of over twenty-rive thouaand
(25,000) inhabitante, distriet and county offi-
cers named herein shall retain one-third of
such excess fees untll suoh one~third, together
with the amount aspecified 1n Article 3883,
amounts to Forty-two Hundred and Fifty Dollars
($4250). . .

"{As amended Acts 1930, 4lst leg., 4th C. S.,
p. 30, eh. 20; Acts 1931, Lan Leg., p. 870, oh.
368; Acts 1933, 43rd Leg., p. 734, oh. 220, | 23
Acts 1935, LLth Leg., p. 752, oh. 327, | 1.)"

The last two above gquoted provigions of law were in
full force and effect on August 24th, 1935.

We quote from the case of Nacogdoches Gounty vs.
Winder (Beaumont Court of Civil Appeals) 140 SW (24) 972,
{writ rernaed), as follows:

... "The following facks ars withous dlisputes. .. .
Appellee, Winder, was the duly electsd, quali~
fied and acting County Clerk of Nacogdoohes
County during the years 1937 and 1938. Nacog-
doches County was under the salary act law,
Article 3912e, section 13, Vernon's Ann. Civil
Statutes, snd Article 3891, R.C.8., Vernon's

Ann. Civ. 8%, art. 3891. Under thege statuytes,
the salarz of the Count' Clerk of Baoo;o!ogol

earned I1n ')I - LI g y £34.200.
The County } i Y

sarned as compensation or hil office the sum ot
23,286.16. On Junuary 13, 1936, at a regular
session of the Commissioners' oourt an order
was entered by sald court fixing appellee'a sal-
ary at $3,286.16 the amount earned as salary

by the county judge of sald county in 1935.
later in said month, January 31st, at a called
.segsion of said ocourt, his salary was fixed at
%3,350 per year. On January 11, 1937, the
conissioners' court in regular session fixed
his salary at #3,000, for that year, and on
January 10, 1938, said court fixed his salary
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at 3,000 for said year. This was $286.16 less
than the minimum salary for 1935, and $350 less
than the salary ae fixed by the order of January
31, 1936, Appellee prayed judgment for £#572.32,
the difference between the 33,000 per year for

1937 and 1938, and the ninimum of $3,286.16 as
fixed by the order of January 13, 1936, or in
the alternative for judgment for £700 if the
order of January 31, 1936, passed at the called
gesaion be found proper. The Jjudgment was for
88572.32,

"Ve think the order fixing appellee's salary
made at the regular term of January 13, 1936, |
was in accordance with the law, and that the
amount then fixed as the annual salary of appellee,
$3,286,16, under the facts and the law was proper,

and is controlling herse, Article 221233 seotion
13, Vernon's Ann. Civ. St. Xes e salary of
ounty Clerks in the class of counties in wﬁIeh
Naco gooﬁes fell, at not less than the total sum
earned by him in hls of ficlal oapacity for the
zzsca% gear Zgjs an§ not more than Lhe maximum
amoun owed such officer under laws existing

‘on_Augusi ﬂéa. ‘Y935. The legislaturs having pre-
soribed the minimum amount of salary he Offi-
olal earninge in 1935, and that being shown to

have bheen $3,286.16, the commissioners' court did
not have the authority to ignore this statutory

rovisgion of minimum salary and fix the salary at
. e provisiong Of the statute authorizing

tge commisasfoners’ court to fix the salary at any
Sun not less than a certain minimum, and not more
than & certain maximum, are mandator and could not
be ignored by the members of the court &t Gheir
discretion. The order Tixing appeliee’'s SALAY

at 23,000 was withoub aufﬁorfty, and 80 vold."

Opinion No. 0-2582 of this department dealt with a
situation relative to the salaries of the officers of Travis
County, Texas, where the population of that county had increas-
ed from 77,777 inhabitants in 1930 to 110,686 inhabitants as-
cording to the 1940 census. This opinion holds that the change
in the population of Travis County, as shown by the TFederal
Census of 1940, has no effect whatever upon the salaries of

the district and county officers named in Article 3912e, Sec-
tion 13, V.A.C.S5. and that the maximum salary to be allowed

fosgr -
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such officer was the maximum allowed the officer by laws exiat-
ing August 24, 1935, to-wit, $,,750.00. We enclose herewith a
copy of sald opinion. .

Opinion No. 0-2560 of this department holds that
the commissioners' court of Limestone County, Texas, should fix
the salaries of the officials of gaid county named in Article
3%612e, Sec. 13, V.A.C.8., for the year 1941; that the minimum
gsalary of each gsuch officer cannot be less thsn the totel sum
earned as compensation by him in his official capacity for the
fisesl year 1935 and that the maximun salary of each above men-
tioned officers oould be the maximum amount allowed him under
laws exlsting August 24, 1935, plus one per cent for each one
million dollars valuation or fractional pari thereof in excess
of fifteen million dollars. This opinion dealt with a situation
where there was a deorease in population. We enclose herewith
a copy of said opinion.

We agree with you that Artiele 3887a, Vernon's Anne-
tated Texas Civil Statutes, is a looal or apecial law attempting
to regulate the affaire of a county and therefore unconstitution-
al. The population brackets provided by said act applied to only
one county in the State of Texas according to the Federal Census
of 1930, that county then being Bowle County, Texas, and now
" applies to only oneé ‘éounty Ti‘the Stute of Taxud, avserditig to
the 1940 Federal Census, that county being Hunt County, Texas.

As a basis for our holding we refer you to the authorities cited
in Opinions Nos. 0-~899 and 1020 of this department, which are
enclosed herewith.

Ve agree with you thet the section of Article 38834,
Vernon's Annotated Texas Civil Statutes, cited by you in your
letter, is a local or special law attempting to regulate the
affairs of a county and therefore unconstitutional. The popu-
lation brackets provided by =said sestion of the act applied to
only cne gounty in the State of Texas according to the 1930
Federal Census, that county then belng Bowie County, Texas, and
now applies to only one county in the State of Texas according
tc the 1940 Federal Census, that county being Hunt County, Texas.
Az a basis for our holding we refer you tc Upinion ¥No. 0-1020
of this department which specificallv passed on the above sec-
tion of the statute, and held same to be unconstitutional.
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We agree with you that the section of Artiocle 1645e-1,
cited by you in your letter, is a local or special law at-
tempting %0 regulate the affairs of a county and therefore
uncongtitutional;, The population brasckets provided by said
section of the aoct applied to only one county in the State of
Texas according to the 1930 Federal Census, that county then
being Harrison County, Texas, and now applies to only one
county in the State of Texas according to the 1940 Federal
Census, that county being Hunt County, Texas, As a basis for
our holding we refer you to the authorities cited by Opinion
Yoa. 0-899 and 1020 of this department.

We agree with you that Artiole 16454-1, Vernon's
Annotated Civil Statutes of Texas, is a looal or special law
and therefore unconstitutional. The population brackets pro-
vided by said Article applied to Bowle, Collin, Harriscn, Hunt,
Lamar and Potter Counties, Texas, according to the 1930 Federal
Census, and now applies to Collin, ¥llis, Hunt and Webb Coun-
ties, Texas, according to the 1940 Federal Census, We think
the case of Bexar County ve. Tynan, et al, 97 Sw (24) 567, 1=
authority for this holding. May we point out that the popula-
tion bracket used in said act affords no fair basis for the
classification based upon a real distinotion between counties
in that braocket and counties with £o§ulationsnabox§“9: below
the brackets. The courts ‘take fudielal notide 6f the Tast
that the greater the population of a county the more onerous
are the dutlies of the officers. The maximum salary prescribed
by the act ies greater than that prescribed by the general laws
for counties with a greater population, and the aot discrimin-
ates against those counties and the officers therein. e en-~
close herewlth & copy of Opinion N¥o. 0-735 which discusses the
case of Bexar County ves. Tynan, et al, supra.

Article 3941, Vernon's Annotated Texas Civil Statutes,
reads as follows!

"The county treasurer shall recgeive commissions
on the moneys received and paid out by him, said
commissions to be fixed by order of the commission-
ers court as follows! For receiving all moneys, other
than school funds, for the county, not exceeding two
and one-half per cent, and not exceeding two and one-
half per cent Por paying out the same; provided, that
he shell receive no commissions for recelving money
from his predecessor nor for paying over money to his
successor in office.”
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Article 3942, Vernon's Annotated Texas Civil Sta-
tutes, reads as follows:

*The treasurers of the several counties shall
be treasurers of the available public free school
fund and also of the permanent county school fund
tor their rsspective oounties. The treasurers of
the several counties ghall be allowed for recelving
and disbursing the sshool funds one-half of one
rer eent for receiving, and one~half of one per
cent for disbursing, said commissions to be paid
out of the available achool fund of the county;
provided, no commissions shall be paid for regeiv-
ing the balanee transmitted to him by his predecessor,
or for turning over the balance in his hands to his
successor: and provided, that he shall receive no
comnissions on money transferred."

Article 3943, Vernon's Annotated Texas Civil Statutes,
reads in part as follows:

"The commissions allowed to any County Trea-
surer shall not exceed Twn Thousand Dollars ($2,000)
RSN mmu..\. .’ T T e L Bl TR e e B e T

You are regpectfully advised that under the facts
stated it 1s the oplnion of this department:

STl BBELG ey

1. It 1s the duty of the commissioners' court of
Hunt County, Texas, to set the salarles of the Sheriff, Tax
Agsessor and Colleotor, County Clerk, District Clerik and County
Attornsy st an annual salary of not less than $4,250.00 and
not more than £4,292,50,

2. It i3 the Auty of the commissiocners' court of Hunt
County, Texas, to set the annual salary of the County Judge of
Hunt County, Texas, at not less than $3,100.00 and not more than
$4,292.50 per annum.

3. 7The County Auditor's sélary should he set at
#2,500.00 per annum as provided by Article 1645, Vernon's
Annctated Texas Clvil Statutes,

_ i. In your letter vyoun state that thse treasurer earned
wore than 32,000.00 for the year 1935. However, you have since
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informed us that the commissioners®' court by a valid order
limited the commissions of the county treasurer to a sum not
to excead $600.00 for the fiscal year 1935; that there were
no drainage districts in Hunt County in 1935 and ars none
there now, and that the county treasurer of Hunt County d4id
not collect or recelive any drainage district commission in
the fisoal yvear 1935. You also state that the sum of $600.00
was the salary actually earned and received by the treasur-
er for the fiscal year 1935. In view of this additional in-
formation you are respectfully advised that it is the opin-
ion of this department that it is the duty of the commission-
era' court of Hunt County, Texas, to set the annual salary

of the county treasurer at not less than $600.00 and not more
than $2020.00 per annum.

We wish to express our appreciation for the splendid
brief submitted by you which has aided us in the preparation
of this opinion.

Yery truly yours
ATTORNEY GENERAL OF TEXAS

L T e AT T e e PR IR S M b g 2
By /s/ v%m. J. Fanning

Wn. J. Fanning
WIF: AW : : Assistant

FNCLOSURES

AFPPROVED DEC. 20, 1940
/s/ Grover Sellers
FIRST ASSISTANT
ATTORNEY GENERAL

ATPROVED OPINION COMMITITE
By BWB Chairman



